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MAY A STATE TAX A FOREIGN CORPORATION ? 

Unquestionably the states may exclude foreign corporations so 
long as such exclusion does not violate the Constitution of the 
United States; also a state has the right to prescribe the condi- 
tions on which a foreign corporation may continue to do business 
in the state unless some contract right in favor of the corpora- 
tion prevents or some constitutional right is denied. 1 

In The Baltic Mining Company v. Massachusetts the Federal 
Supreme Court has recently reiterated and affirmed its former 
decisions in this regard. In this case the petitioner was a foreign 
corporation capitalized at $2,500,000. It was organized under the 
laws of Michigan, where its mines and smelters are located, but 
its financial offices are in Boston, and five per cent of its sales are 
consummated in Massachusetts. The Mining Company claimed 
that a statute of Massachusetts, under which it was taxed one- 
fiftieth of one per cent on its authorized capital stock, was repug- 
nant to the Federal Constitution as an unlawful regulation of 

1 Hammond Pack. Co. v. Arkansas, 212 U. S., 322-343. ; Southern Pac. 
Co. v. Denton, 146 U. S., 202 ; Ducat v. Chicago, 10 Wallace, 410 ; Bank of 
Augusta v. Earle, 13 Pet., 586. 
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inter-state commerce; that it deprived the petitioner of the equal 
protection of the laws; and deprived it of property without due 
process by imposing a tax upon property beyond the jurisdiction 
of the state. It should be stated, too, that the tax, in no case, 
according to the statute, could be for a greater sum than $2,000. 
(Mass. Stat., 1909, c. 490, Part III, sec. 70.) 

The Mining Company based its claim under the decisions of 
the Western Union Telegraph Co. v. Kansas (216 U. S., 1) and 
the Pullman Co. v. Kansas (216 U. S., 56). In the former of 
these decisions the Court said: "A state may impose any terms 
it chooses as a condition of permitting a foreign corporation to 
do business, so long as it does not deprive the corporation of any 
rights secured to it by the Constitution. A state may exclude. 
The Constitution, however, guarantees to every corporation the 
right to do inter-state business." This latter statement apparently 
governs this case, and would support the contention of the Min- 
ing Company, but this statement must be construed according to 
the facts concerning which it was made. In Western Union Tel- 
egraph Co. v. Kansas and Pullman Co. v. Kansas it must be 
noticed that a tax upon their capital stock is a tax upon their 
business, which is, primarily, or to a great extent, at least, inter- 
state commerce. The companies were organized for conducting 
commerce between the states, and, within the states, also, to be 
sure, but the inter-state and intra-state transactions are all carried 
on together over property which extends across the lines of states. 
The business of these companies is commerce, not the manufac- 
turing, the purchasing, nor the selling of the articles of com- 
merce. Thus a tax on all their capital stock is a direct tax upon 
money and property engaged 'not only in intra-state but in inter- 
state traffic, and of course is void. Unquestionably it should be 
so. 

But the Mining Company v. Massachusetts presents a very dif- 
ferent question. The corporation was not organized for, nor is 
its business inter-state commerce, but it was organized for the 
purpose of mining, smelting, and selling copper within the State 
of Michigan and under the laws of Michigan. Hence it can only 
enter another state on the terms which that state imposes ; it is a 
foreign corporation and comes within the cases previously cited. 

The tax in question is after all not a tax upon property but an 
excise tax upon the corporation for the privilege of doing busi- 
ness in Massachusetts and while it is based on the amount of the 
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authorized capital stock, nevertheless there is a limit of $2,000 
beyond which the tax does not extend. If, as is shown under the 
cases cited supra, a state may impose such conditions as it sees 
fit upon a foreign corporation seeking to do business within the 
state, it can certainly require it to pay an annual fee of $2,000. If 
the state can do that it can surely charge them less than $2,000 
for this privilege when the capital stock is less than a certain 
amount. The corporation must meet the conditions the state im- 
poses or forfeit its privilege. As is said in Pullman Company v. 
Adams (189 U. S., 420, at p. 422), "The company cannot com- 
plain of being taxed for the privilege of doing a local business 
which it is free to renounce". 2 

It would seem that Horn Silver Mining Co. v. New York 3 is 
an authority in point. The case holds that the statute of New 
York of May 26, 1881, imposing a tax upon the corporate fran- 
chise or business of every corporation organized under any law 
of that state or any other state, to be computed by percentage of 
its entire capital stock, when applied to a manufacturing cor- 
poration organized under the laws of Utah, but doing a small part 
of its business in New York, does not regulate inter-state com- 
merce nor tax property not within the state, and the remedy of 
the corporation must be sought in the legislature, or by with- 
drawal. 

It is difficult to perceive how the taxing of the corporation for 
the privilege of entering a state is a tax upon powers granted 
under the commercial clause of the Federal Constitution. In the 
present case the statute imposes no prohibition upon the trans- 
portation into Massachusetts of the products of the corporation 
nor upon the sale of them within the commonwealth. It merely 
exacts a license tax from the corporation when it has an office 
in the state. 4 

For a state tax to be inhibited by the Federal Constitution it 
must immediately affect the efficient exercise of a Federal power 
or else the states are denied the power to tax either person or 
property. 6 

2 Allen v. Pullman Palace Car Co., 191 U. S., 171-182; Kehrer v. Stew- 
art, 197 U. S., 60-67. 

3 Horn Silver Mining Co. v. New York, 143 U. S., 305. 

4 Pembina Consolidated Mining Co. v. Pennsylvania, 125 U. S., 181-4. . 

5 Western Union Telegraph Co. v. Massachusetts, 125 U. S., 530-550; 
Railroad Co. v. Peniston, 18 Wall., 5-30. 
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It is the commerce itself which must be burdened by state 
exactions in order to constitute interference with the exclusive 
Federal authority over it. A resort to the receipts of property or 
capital employed in part at least in inter-state commerce when 
such receipts or capital are not taxed as such, but are taken as 
the mere measure of a tax of lawful authority within the state, 
has been sustained. 6 

Finally, the Pullman Co. v. Kansas and the Western Union 
Telegraph Co. v. Kansas cases hold that the court, looking at the 
substance of a statute regardless of its form, will determine 
whether or not the tax operates directly on inter-state commerce. 
The statutes, in each of these cases, requiring all foreign corpora- 
tions to pay a percentage of their entire capital stock, were found 
to be a direct burden upon that portion of the corporate capital 
engaged in inter-state commerce and hence void. Those cases 
differ from the present, however, in that both of them were cor- 
porations directly and necessarily engaged in inter-state com- 
merce. The impairment of their local business would impair 
their inter-state business. Also the maximum fee required by 
the Massachusetts laws is $2,000; this shows conclusively that 
it is not a property tax, but, only, an excise so limited that it 
cannot reach beyound a reasonable license fee. 

In view of these former decisions it would seem that the 
Supreme Court of the United States from the standpoint of ex- 
pediency, reason and authority, has done well not to extend the 
construction of the inter-state commerce clause to the limit urged 
by the Baltic Mining Co. 



CONSTITUTIONALITY OF STATUTE AFFECTING RIGHT OF TRIAL BY 

JURY. 

Is a statute authorizing the Appellate Court, in cases where, as 
matter of law, a verdict should have been directed for one party, 
but where, failing such direction, the jury has returned a general 
verdict for the other, to enter up final judgment for the appel- 
lant, unconstitutional, as an abridgment of the right to trial by 
jury? 

6 Flint v. Stone, Tracy Co., 220 U. S., 107; Providence Institution v. 
Massachusetts, 6 Wall., 611; Maine v. Grand Trunk Railway Co., 142 
U. S., 217. 



